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FOR VETERANS CLAIMS 
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 )  
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ROBERT A. MCDONALD, ) 
Secretary of Veterans Affairs, ) 
 ) 
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APPELLEE’S RESPONSE TO THE COURT’S MAY 24, 2016, ORDER 

 Appellee, Robert A. McDonald, Secretary of Veterans Affairs, respectfully 

responds to the Court’s May 24, 2016, Order.  Specifically, following the May 11, 

2016, oral argument, the United States Court of Appeals for Veterans Claims 

(“Court”) directed the Secretary to provide the following information: 

 
1)  For the time period between May 23, 2014 (the date of the Board of 

Veterans’ Appeals (“Board”) decision before the Court), and September 
23, 2014 (the date that Appellant, Ricarte A. Soliben, filed his Notice of 
Appeal (“NOA”)), whether the Department of Veterans Affairs (“VA”) 
had any regulations, rules, policies, or procedures, in place regarding 
the Board’s process for responding to an appellant who notifies the 
Board that a copy of its decision has not been received due to a change 
in address and requests a copy of that Board decision; 
 

2) The Board’s target time frame to respond to requests to mail a Board 
decision to a newly received address for the period from May 1, 2014, 
to September 30, 2014; 

 
3) The average time it took the Board to respond to such requests from 

May 1, 2014, to September 30, 2014; and  
 
4) Whether the target and average response times described in response 

to the above questions vary depending on whether the request for the 
Board decision was received within 120 days after the date that the 
Board mailed its decision and the degree of that variance, if any. 
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Court’s May 24, 2016, Order. 
 
 In response to the above questions, the Secretary respectfully submits the 

June 3, 2016, Declaration from Barbara C. Morton (“Declaration”), the Director of 

the Office of Management, Planning and Analysis of the Board.  See Declaration 

attached hereto as Exhibit (“Ex.”) 1.  In respect to the Court’s first question as to 

whether, for the time period from May 23, 2014, to September 23, 2014, there 

were relevant VA regulations, rules, policies, or procedures in place regarding 

the Board’s process for responding to an appellant who notified the Board that a 

copy of the Board decision had not been received due to a change in address 

and requested a copy of the Board decision, Ms. Morton noted that the 

Chairman’s Memorandum 01 06-09, Mailing Board of Veterans’ Appeals 

Decisions, dated March 29, 2006, governs the dispatch of Board decisions.  See 

Declaration at 1-2.  Pursuant to the Chairman’s Memorandum 01 06-09, 

paragraph 8, if a Board decision is returned as undeliverable, the Board staff 

must:  1) check for updated contact information; 2) prepare a Report of Contact 

(VA Form 119); and 3) if a new address is located, send the Board decision and 

the cover letter to the new address.  See Declaration, Ex. A at 7-8.  

  Although the Chairman’s Memorandum 01 06-09 directly addresses a 

situation where the mail is returned as undeliverable, these guidelines do not 

directly address a situation where mail to an appellant is not returned as 

undeliverable.  However, they would nevertheless be instructive as guidance for 

preparing correspondence when an appellant provides notice to the Board that a 
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copy of the Board decision has not been received due to a change in address 

and requests a copy of the Board decision.  See generally Declaration, Ex. A.   

 Additionally, Ms. Morton explained that in accordance with the September 

2011 Office of Management, Planning and Analysis Correspondence Guide, 

where an appellant requests another copy of the Board’s decision, the Board is 

instructed that a template entitled “Dispatch Cover Letter-Request to Re-mail 

Decision” should be used to answer the request with a copy of the decision.  See 

Declaration, Ex. B. at 10.   A copy of the template letter is attached to the 

Declaration.  See Declaration, Ex. C. 

 As Ms. Morton acknowledges in the June 3, 2016, Declaration, neither the 

Chairman’s Memorandum 01 06-09, nor the September 2011 Office of 

Management, Planning and Analysis Correspondence Guide, provide any time 

frame for the Board to resend a copy of the Board decision necessitated by 

receipt of undeliverable mail or a request for a copy of a Board decision following 

a newly identified address.   Declaration at 2.  Therefore, the relevant VA policies 

and procedures in place from May 23, 2014, to September 23, 2014, do not 

provide specific guidance as to the time frame in which a copy of the Board 

decision should be resent where an appellant provided VA with a new address 

and requested a copy of the Board decision.  See generally, Declaration at 1-3, 

Exs. A-C.   

 In response to the Court’s second question regarding whether the Board 

had a target time frame in which to respond to requests to mail a Board decision 
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to a newly received address from May 1, 2014, to September 30, 2014, pursuant 

to Ms. Morton’s Declaration, the Board did not have a target time frame in which 

to respond to requests to send a Board decision to a newly received address 

from May 1, 2014, to September 30, 2014.  Declaration at 2. 

 In respect to the Court’s third question regarding the average time it took 

the Board to respond to requests to send a Board decision to a newly received 

address from May 1, 2014, to September 30, 2014, Ms. Morton’s Declaration 

provides a succinct response.  Declaration at 2.  Pursuant to Ms. Morton’s review 

of the Board’s computerized tracking system, i.e., the Veterans Appeals Control 

and Locator System (“VACOLS”), from May 1, 2014, to September 30, 2014, the 

Board’s average response time was 34.6 days, i.e., the average number of days 

from the date of an appellant’s request to resend the Board decision, or the date 

of receipt of undeliverable mail, to the date that the Board decision was resent.  

Ex. 1 at 2.  The average response time of 34.6 days was calculated based on 

1,349 cases from May 1, 2014, to September 30, 2014, where either an appellant 

requested that the Board resend a decision to a newly received or newly 

identified address, or the mail was returned as undeliverable.  Id.  

 Finally, Ms. Morton directly addressed, in response to the Court’s fourth 

and final question, whether the average response time described above varied 

depending on whether a new address was received or identified within 120 days 

from initial dispatch, or whether it was received outside the 120-day period.  Id.   

Pursuant to Ms. Morton’s Declaration, upon a review of VACOLS from May 1, 
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2014, to September 30, 2014, the average response time, 34.6 days, varied 

based on whether a new address was received or identified within 120 days from 

the initial dispatch.  Declaration at 2.  During the critical five month period, the 

Board received 1,303 requests for remailing or cases where the Board decision 

was returned as undeliverable within 120 days from the initial dispatch of the 

Board decision. Id.  The Board also received 46 requests for remailing of the 

Board decision and/or Board decisions returned as undeliverable, outside of the 

120-day period.  Id.  On average, the decisions were resent 34.9 days after the 

initial dispatch when a new address was received or identified within 120 days of 

the initial dispatch, and 26.7 days after initial dispatch when a new address was 

received and identified outside of the 120-day period.   Id.  Therefore, there was 

a variance of 8.2 days between the two identified time periods.  Id. 

 WHEREFORE, Appellee, Robert A. McDonald, Secretary of Veterans 

Affairs, respectfully responds to the Court’s May 24, 2016, Order. 

 
      Respectfully submitted, 
 
      LEIGH A. BRADLEY 
      General Counsel 
      
      MARY A. FLYNN 
      Chief Counsel 
 
      /s/ James B. Cowden 
      ____________________________  
      JAMES B. COWDEN    
      Deputy Chief Counsel 
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    /s/ Kristen D. King-Holland 
    ____________________________ 

      KRISTEN D. KING-HOLLAND 
      Appellate Attorney 
      Office of the General Counsel  
      U.S. Dept. of Veterans Affairs 
      810 Vermont Avenue, N.W. 
      Washington, D.C. 20420 
      (202) 632-6945 
 
       Attorneys for Appellee  
       Secretary of Veterans Affairs 
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EXHIBIT 1 


























































































